
G.R. CASE NO. 658/2016

    

 IN   THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE,
UDALGURI, ASSAM.

              G.R. CASE NO.  658 of 2016  
(U/S- 326 IPC)

   STATE

-VS-

SRI NIRESH NAYAK

         ---------Accused person.

Present:  Shri Nilakshi Lahkar, A.J.S.

Advocate for the Prosecution : Mr. A. Basumatary

Advocate for the Defence : Mr. J.K Brahma

Evidence recorded on :       16-12-16, 08-02-17, 08-03-17 and
20-11-17. 

Argument heard on   :     12.04.2018.

Judgment delivered on  :      25.04.2018.

 

J U D G M E N T

1. The case at hand was initiated on the basis of a FIR dated 15-06-

2016, lodged by Sri Laksmi Tassa, informing the police that on that

day  at  about  2-00  AM  the  accused  Naresh  Nayak had  caused

grievous hurt to her son Rajen Tassa stabbing by a dao on his head

and back. Hence this case.

2. Police registered a police case being Dimakuchi PS case number 53

of 2016 under Sections 326 IPC. Investigation commenced and after
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recording  statement  of  witnesses  and  completing  other  usual

formalities,  police  submitted  charge  sheet  against  the  accused

person under  Sections 326 IPC.

3. In due course upon appearance of the accused person, a formal

charge had been framed under Sections 326 IPC against him. Then

the ingredient of the charge was read over and explained to the

accused to which the accused pleaded not guilty and claimed to be

tried. Trial commenced and in the course of the trial prosecution

witness were examined. 

4. The defence did not adduce any witness and pleaded no role in the

commission  of  the  offence.  Statement  of  defence  had  been

recorded u/S 313 CrPC. 

5. POINT FOR DETERMINATION  :

1. Whether on 15th June, 2016 at about 2-00 AM at Dimakuchi

tea estate under Simakuchi  PS the accused Naresh  Nayak

had assaulted Rajen Tassa(son of informant) on his back and

head with a dao and caused grievous hurt to him and thereby

committed offence under section 326 IPC?

6. DISCUSSION  DECISION  AND  THE  REASONS  THEREOF:
Prosecution has examined as many as 9(nine) witnesses including

the informant, victim, MO and IO to establish the case. 

PW 1 – Smt. Lakshmi Tassa (informant)

PW 2 – Sri Rubul Sahu

PW 3 – Sri Jackson Daimary

PW 4 – Dr. Pawandeep Kar

PW 5 – Sri Haren Baruah

PW 6 – Sri Rajendra Tassa

PW 7 – SI Bakul Kakati

PW 8 – Sri Prakash Teli

PW 9 – Sri Ratan Kurmi.
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7. I  have  perused  the  evidence  on  record  and  considered  the

argument  of  both  sides.  Let  us  initiate  the  discussion  with  the

evidence of the victim Rajendra Tassa (PW-6) 

8. The victim Rajendra Tassa (PW-6) had testified that on the day of

occurrence, he along with his friends were invited by one Bikash to

celebrate  his  birthday.  They  all  enjoyed  his  birthday,  took  their

dinner at his house and watched TV and played card. While they

were playing cards,  the accused uttered some filthy language in

front  of  some ladies and so he raised objection and pushed the

accused. Birthday party was over at midnight and when he returned

home,  accused Naresh  Nayak  was  standing  in  front  of  his  gate.

When he tried to enter their gate, the accused suddenly stabbed

him by a dao and caused head injury. When he tried to raise hulla,

the  accused  gaged  his  mouth  from  behind.  When  his  brother

opened the door  and the accused escaped from the spot.  PW 6

further  testified  that  he  had  undergone  treatment  at  Narayana

Hospital at Guwahati. 

9. Laksmi  Tassa(PW-1),  informant  as  well  as  the  mother  of  victim,

stated  that  when  she  was  sleeping,  suddenly  she  heard  hulla.

Immediately she came out from her room and saw her son Rajendra

Tassa lying in pool of blood. She shouted and hearing her shouting,

other  family  members  and  neighbors  had  gathered  there  and

helped her to take her son(victim) to hospital. She further testified

that her son was taken to GNRC hospital at Guwahati. She further

testified that the accused had stabbed her son by a sharp weapon

on his backside of the head. She had exhibited her FIR as Ext. 1.

10.During cross-examination, PW 1 averred that she had not seen the

incident. When she came out from her room she found her son in

semi-conscious state. 

11.PW 2 Sri Rubul Sahu had stated in his deposition that on the day of

occurrence he had accompanied the informant to the police station.

There they meet the accused Naresh Nayak who had visited the

police station to surrender along with the dao. The I/O had seized
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the dao from the accused.

12. PW 3 Sri Jackson Daimary had stated that when he heard about the

incident, he had visited police station and there in police station, in

his presence,  the accused Naresh Nayak had surrendered before

the OC, Dimakuchi PS. The accused had surrendered along with the

‘dao’  by which he committed the crime.  The I/O had seized the

‘dao’ from the possession of the accused. 

13.During cross-examination PW 3 had stated that when he meet the

accused at police station when he went for surrender, PW 3 had not

talked with the accused.  PW 3 further stated that he is ignorant

about the incident as to how the incident had happened. 

14.PW  4  Dr.  Pawandeep  Kar  stated  that  on  15-06-2016  he  had

examined  the  victim  Rajendra  Tassa  at  Narayana  Hospital,

Guwahati and on examination he found :

       (I)  Laceration over scalp measuring 7 x 2 cm.

       (II) Laceration over back measuring  4 x 1 cm. 

According to doctor, both the injuries were grievous. 

15. PW 5 Haren Baruah had stated that on the day of occurrence when

he was at sleep, the victim’s elder brother had woke him up and

told that Rajendra was injured and he would have to be hospitalized

immediately.  Then  he  accompanied  the  family  members  of  the

victim to take him to Dimakuchi hospital. During cross-examination

PW 5 had stated that he had no knowledge as to who had assaulted

the victim. 

16. PW 7 SI  Bakul  Kakati  stated that he had investigated the case,

visited  the  place  of  occurrence  and  forwarded  the  victim  to

Guwahati for treatment, recorded the statement of witnesses, drew

the  sketch  map.  Accused  surrendered  himself  before  the  police

station along with the ‘dao’ and so he had arrested the accused and

seized the ‘dao’ and after completion of investigation submitted the
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charge-sheet against the accused. 

17.PW 8 Prakash Teli  had stated that on the day of incident he got

information about the cut injury sustained by the victim Rajendra

Tassa.  Immediately  he  had  visited  the  place  of  occurrence  and

helped them to take him to hospital. Later on he came to know that

the accused Niresh Nayak was arrested by police and he had visited

police  station  and  saw  the  seized  ‘dao’  at  police  station.  PW 8

further  testified  that  he  had  not  personal  knowledge  about  the

incident and from where the police had seized the dao under what

circumstances. 

18.PW 9 Ratan  Kurmi  had stated  that  on the next  day  morning he

came to know about  the incident  of  cut  injury sustained by the

victim Rajendra Tassa and so he went to police station to meet the

accused. PW 9 also stated that he had no any personal knowledge

about the incident and from where the police had seized the ‘dao’.

19.Let us the case be decided on the basis of the evidence available on

this case record. The most vital witness in this case is PW6 Rajendra

Tassa,  the  victim  herein  this  case.  During  his  evidence  he  has

stated that on the day of the occurrence he along with his friends

were invited by Bikash to celebrate his birthday party and when

birthday party was over, they were playing cards after midnight and

then the accused uttered filthy language in-front of some ladies, on

which he raised objection and pushed the accused person.  After

that when he returned home, he saw the accused Niresh Nayak was

standing in-front of his gate and when he tried to enter his house,

the accused suddenly stabbed him by a “dao” and caused head

injury.  When his  brother  opened the  door,  the  accused  escaped

from the spot. Thereafter he was sent for treatment to Narayana

Hospital  at  Guwahati.  The  testimony  of  the  victim  has  been

supported by PW1 Laksmi  Tassa,  the informant  herein  this  case.

PW1 while deposing her evidence before the Court has stated that

at the time of incident she was sleeping and suddenly she heard

hulla. Immediately she came out from the house and saw Rajendra

Tassa  lying in  pool  of  blood.  She shouted  and after  hearing  her
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shouting other family members and neighbors had gathered there

and helped her to take her son to the hospital. Her son (victim) was

immediately taken to GNRC Hospital, Guwahati for treatment. She

further stated that the accused had stabbed her son by a sharp

weapon on his back side of the head. 

20.The  other  PWs  i.e  PW2,  PW3,  PW4,  PW5,  PW8  and  PW9  have

corroborated  the  evidence  of  the  victim  (PW6)  as  well  as  the

informant (PW1). 

21.PW2 Rubul Sahu is the seizure witness herein this case has stated

that  on  the  day  of  the  occurrence  he  had  accompanied  the

informant to the police station. There they met the accused Niresh

Nayak who had surrendered before the police along with the “dao”

and IO had seized the “dao” from the accused person. 

22.PW3 Jackson Daimary also has stated during his evidence that after

hearing the incident he had visited the police station and in his

presence,  the accused Niresh Nayak had surrendered before the

O/C Dimakuchi PS along with the “dao”. 

23.PW5 Haren Baruah has deposed in his evidence that on the day of

the occurrence when he was at sleep, the victim's elder brother had

woke him up and told that Rajendra was injured. Immediately he

went  to  the  house  of  the  victim  and  accompanied  the  family

members of the victim to take him to Dimakuchi hospital. 

24.The another vital witness is PW7, SI Bakul Kakoti, who is the IO in

this  case.  The  evidence  of  PW2  and  PW3  have  been  fully

corroborated by PW7 in this case. PW7 has stated that the accused

had surrendered himself  before the police station along with the

“dao” and thereafter, he had arrested the accused and seized the

“dao”. Thus, the evidence of the informant, victim and the evidence

of PW3, PW4 and PW7 are corroborative to each other and found to

be consistent. I do not find any ground to disbelieve the evidence of

above witnesses. As it is found that the incident was occurred at

night hours at about 02:00 AM, so naturally it can be presumed that
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no person would have present to witness such incident. 

25.It has been the main line of arguments of learned defence counsel

that  sole  testimony  of  complainant  can  not  form  the  basis  of

conviction. He has contended that no public witness has been cited

or examined to corroborate the version of complainant and on this

ground, so the accused should be acquitted. I do not find force in

the  said  argument.  I  am  of  the  considered  opinion  that  the

unimpeached testimony of complainant is more than sufficient to

bring  home the  charge  against  the  accused.  He  has  specifically

deposed  about  the  aspect  of  assault.  His  testimony  has  gone

unchallenged. It is the quality of the evidence and not the quantity

which is to be seen. The Hon'ble Supreme Court in Judgment tittled

as  “Ramesh  Krishna   Madhusudan  Nayar  Vs  State  of

Maharashtra 2008 Crl. LJ 1023”. In this case Hon'ble Supreme

Court has held that  on the basis of a solitary evidence conviction

can be maintained. It  made a reference to Section 134 and held

that no particular number of witness as required to establish the

case. Conviction can be based on the testimony of a single witness

if he is wholly reliable. Corroboration may be necessary when he is

only partially reliable. If the evidence is unblemished and beyond all

possible criticism and the Court is satisfied that the witness was

speaking the truth then on his evidence alone, conviction can be

maintained.   

26.The victim Rajendra Tassa (PW6) has no personal enmity with the

accused person, so there is no reason as to why he would falsely

implicate the accused in this case. The injury of the victim has been

proved through the testimony of the doctor. Thus, the evidence of

the  victim  has  been  confirmed  and  corroborated  by  the

documentary evidence. The defence has not been able to shake

this point. However, the testimony of the injured, it is settled law

has  to  be  given  very  weightage.  There  is  no  impediment  for

regarding conviction based on  the testimony of  a  single  witness

provided it  is  reliable.  In Prithipal  Singh Vs State of Punjab

(2012) 1 SCC 10. It was observed as under:-
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“ this court has consistently held that as a general rule the Court

can and may at on the testimony of a single witness provided he

is holly  reliable.  There is  no legal  impediment in convicting  a

person on the sole testimony of a single witness. That is the logic

of Section 134 of the Evidence Act. But it there are doubt about

the testimony, the Court will insist on corroboration. Infact, it is no

numbers  or  the  quantity,  but  the  quality  that  is  material.  The

time, honor and principal  is that evidence has to be weighted and

not counted. The test is whether the evidence has a ring of part is

cogent, credible and trustworthy or otherwise. The legal system

has laid emphasis on value, weight and quality of evidence rather

than on quantity, multiplicity or plurality of witnesses. Thereafter

open to a competed Court to fully and completely reliable on a

solitary witnesses and record conviction. Conversely it may acquit

the accused inspite the testimony of several witnesses if it is not

satisfied about the quality of evidence”.      

27.Now, I want to discuss the nature of injury occurred to the victim

herein this case. As per the evidence of PW6 Rajendra Tassa, the

victim  herein  this  case  has  stated  that  the  accused  suddenly

stabbed him by a “dao” and caused head injury. His evidence is

supported by Medical Officer PW4 Dr. Pawandeep Kar, who stated

during his evidence that on 15.06.2016 he had examined Rajendra

Tassa  at  Narayana  Hospital  and  on  examination  he  found  the

following:-

       (I)  Laceration over scalp measuring 7 x 2 cm.

       (II) Laceration over back measuring  4 x 1 cm. 

28.To attract an offence u/S 326 IPC, the essential ingredients are 

    

       (i) voluntarily causing a hurt,

       (ii) hurt caused must be a grievous hurt,

    (iii) the grievous hurt must have been caused by a dangerous

         weapon or means.    
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29. The Hon'ble Supreme Court in State of UP Vs Indrajit 2000 (7)

SCC 249  has held that there was no such things as a regular or

earmarked weapon for committing murder or for that matter a hurt.

Whether a particular article can per se cause any serious wound or

grievous hurt or injury has to be determined factually.   As noted

above, the evidence of the doctor clearly shows that the hurt or the

injury that was caused was covered under the expression “grievous

hurt” as defined under Section 320 IPC. The inevitable conclusion is

that a grievous hurt was caused. It is not that in every case a stone

would constitute a “dangerous weapon”. It would  depend upon the

facts of the case.    

30.A hurt  to be a “grievous hurt” must have to fulfill  the following

ingredients. As per section 320 IPC following the kinds of hurt only

are designated as “grievous”:-

First- Emasculation.

Secondly- Permanent privation of the sight of either  

eye.

Thirdly- Permanent privation of the hearing of either 

ear.

Fourthly- Privation of any member or joint. 

Fifthly- Destruction or permanent impairing of the 

powers of any member or joint.

Sixthly – Permanent disfiguration of the head or face.

Seventhly- Fracture or dislocation of a bone or tooth.

Eighthly- Any hurt which endangers life or which 

causes the sufferer to be during the space of twenty 

days in severe bodily pain, or unable to follow his 

ordinary pursuits.  

31.Thus, elaborating the contents of Section 320 IPC, it is found

that injury occurred to the victim has not been fallen within

the category of “grievous hurt” as described u/S 320 IPC. 
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32.PW4  Pawandeep  Kar  while  examining  the  victim  had  found

laceration over scalp and over back of  the victim. Obviously the

injuries are cut injury and caused by sharp weapon. Thus, in my

view, the offence would prevail within the category u/S 324 IPC.

33.As discuss above, the offence alleged has been fully proved against

the accused Niresh Nayak. The victim Rajendra Tassa has remained

consistent that the accused Niresh Nayak had assaulted him and

caused injury on his head and back and the defence side failed to

rebut  this  vital  point.  Couple  with  that  all  the  independent

witnesses i.e PW2, PW3, PW5, PW8 and PW9 had corroborated with

PW1  and  PW7.  I  found  all  the  witnesses  are  trustworthy  and

consistent. In view of above discussion, I hold that the prosecution

has  successfully  proved  the  offence  u/S  324  IPC  against  the

accused Niresh Nayak and he stands convicted u/S 324 IPC.  

34.Accused Niresh Nayak is charged u/S 326 IPC herein this case. But

facts are proved u/S 324 IPC, which reduces it to a minor offence.

Accordingly he is convicted u/S 324 IPC.

35.Heard on sentence: Heard learned defence counsel on the point

of sentence and he has prayed for leniency. 

36.Heard  on  Probation:  Considering  the  manner  in  which  the

accused person had committed the offence, I do not deem it fit to

give the accused persons benefit of probation.

37.Sentencing: Considering all  the facts  and circumstances  of  this

case, I sentenced the accused Niresh Nayak to undergo  Rigorous

Imprisonment of 6 (months) months and fine of Rs. 6000/-(Rupees

Six Thousand) i/d SI for 1 (one) month for committing the offence

under section 324 IPC. The period already undergone in jail shall be

set of.

O R D E R

The  prosecution  has  successfully  proved  the  case  against  the
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accused  Niresh  Nayak  under  Section  324  IPC.  Hence  he  stands

convicted under the said Sections of law. I sentenced the accused

Niresh  nayak  to  undergo  Rigorous  Imprisonment  of  6  (months)

months and fine of Rs. 6000/-(Rupees Six Thousand) i/d SI  for 1

(one) month for committing the offence under section 324 IPC. The

period already undergone in jail shall be set of.

Fine amount after recovery shall be paid to the victim.

The seized article,  if  any shall  be disposed of  by the I/O as per

provision of law.

Supply a free copy to the convict.

The  bail  bond  shall  remain  in  force  for  next  six  months  as  per

provision of section 437(A) CrPC.

The judgment is given under the hand and seal of this Court on this

25th day of April, 2018.

      (N. Lahkar )
                    Addl. Chief Judicial Magistrate.       

  Udalguri, Assam.      

Dictated and corrected by me:

     (N. Lahkar)
    Addl. Chief Judicial Magistrate.                

            Udalguri, Assam.        

11



G.R. CASE NO. 658/2016

 APPENDIX

A. Prosecution witnesses : PW 1 – Smt. Lakshmi Tassa (informant)

PW 2 – Sri Rubul Sahu

PW 3 – Sri Jackson Daimary

PW 4 – Dr. Pawandeep Kar

PW 5 – Sri Haren Baruah

PW 6 – Sri Rajendra Tassa

PW 7 – SI Bakul Kakati

PW 8 – Sri Prakash Teli
PW 9 – Sri Ratan Kurmi.

B. Defence witness     : Nil.

C. Documents exhibited  : Ext. 1 –  FIR
Ext. 2 –  Seizure list
Ext. 3 – Medical report
Ext. 4 – Sketch map
Ext. 5 – Charge-sheet.

Addl. Chief Judicial Magistrate
       Udalguri, Assam. 

Typed and transcribed by me:

(Rupam Das/Steno)
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